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APPELLANTS' PETITION FOR PANEL REHEARING
AND FORREHEARING EN BANC

I. IxtRoDUCTIoN - RBASoN FoR a. RnHnARING Ex Baxc

In counsel's judgment this case involves a question of exceptional

importance. After ten years of litigation that has attracted the world's attention

because of its sensational subject matter, aNinth Circuit panel has decided that

there was no jurisdiction in the first place. Inasmuch as this result is clearly

erroneous as a matter of law, it could have been written in an arbrtrarily short time

after the Complaint was filed in 1999. The appeals panel virtually concedes the

effor of its opinion by ordering that it not be published. A Ninth Circuit decision

that erroneously reverses the meaning of a key provision of the Foreign Sovereign

Immunities Act is a question of exceptional importance. The error should be

coffected by a rehearing en banc.

II. Tun V.trtcex Baxr rs Nor Iivttuuxn

Plaintiffs admit that the Vatican Bank is an organ of the Holy See

government. However) a government organ can be an agency or instrumentality.

28 U.S.C. $ 1603(b) of the FSIA defines an "agency or instrumentality" as "an

organ of a foreign state." The Vatican Bank has admitted that it is an

instrumentality of the government. (Affidavit of IOR) If the Holy See itself falls

within an exception to sovereign immunity, then so does its organs, agencies, and
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instrumentalities.

A careful reading of the relevant part of the FSIA's taking exception

demonstrates that there is no sovereign immunity in the present case. 28IJ.S.C.

$ 1605(a) provides that:

A foreign state shall not be immune from the jurisdiction of courts of
the United States or of the States . . . in any case . . . (3) in which
rights in property taken in violation of international law are in issue
and . . . that property or any property exchanged for such property is
owned or operated by an agency or instrumentality of the foreign state
and that agency or instrumentality is engaged in a commercial activity
in the United States:

The key terms of this provision are:

1. A foreign state;

2. property taken in violation of international law;

3. that property or any property exchanged for such property;

4. is owned or operated by an agency or instrumentality;

5. that agency or instrumentality is engaged in a commercial activity
in the United States.

The panel interprets this provision as reading in a requirement that the

property itself or some portion thereof be present in the United States. Under the

panel's interpretation, if (a) a number of gold bars are taken in violation of

international law and (b) the gold is deposited directly in the vault of the Vatican

Bank to add to its reserves so as to cover an increase in the bank's ability to float

loans, and (c) the gold remains indefinitely in the vault, then (d) the case must be

dismissed because no portion of the gold is currently present in the United States.

1
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Such an interpretation eviscerates the statute. For the statute clearly does not

require the property to be present in the United States. If it did, then all a foreign

agency or instrumentality would have to do to immunrze itself against suit in the

United States would be to make sure that the property it obtains in violation of

international law is physically kept out of the United States. Congress clearly did

not intend this key provision of the FSIA to be circumvente d at will.

The panel's opinion nods in the direction of recognizrngthe correct

meaning of the statute by blaming what it is doing on lead plaintiff Alperin:

"While we reco gnrze that it could be difficult to prove that a fungible
article such as the gold alleged to have been taken in this case is
currently present in the United States, Alperin did not even make such
an allegation in the pleadings." Memorandum, at 6 of 9.

Of course, Alperin did not make such an allegation because it would have been

unnecessary. The statute does not require the presence of any of the property in

the United States.r

III. Tnn PnopnRTy wAS Tarnx rN VroLATroN oF INTERNATToNAL Lnw

A. GnxocIDE

When the full context of the present litigation is taken into account, it not

only proves that the property was taken in violation of international law, but also

' The panel in this connection refers to
(2d Cir.2006). But Garb is inapposite
instrumentality.

Garb v. Republic of Poland, 440 F.3d 579
because it does not involve an agency or
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shows more generally that the Complaint as well as its amendments more than

adequately meet the holistic standard of plausibility mandated by Ashcroft v.

Iqbal, 129 S.Ct. 1931 ,1949 (2009) (requiring a "claim to relief that is plausible on

its face"). The Jasenovac Concentration Camp in Croatia during World War Two

has been termed by historians as the "Auschwitz of the Balkans." But the

comparison is misleading. At Aus chwitz, as is well known, unsuspecting victims

were led naked into a shower; instead of water coming from the faucets there was

emitted ZykIon-B, 3 poison gas that immediately killed them.

By contrast at Jasenovac there was no money or equipment available to

facilitate mass murder since all materiel and money were needed to support

Croatia's war against the Allies and especially the USSR. Yet there were over

600,000 Serbs and other minorities to be killed - equivalent to the crowds at nine

Super Bowls. The result was that the victims were killed by hand - that is, by

sticks, clubs, baseball bats, knives, and ropes - evidencing a degree of hatred for

a minority group that stretches the bounds of human imagination. For example2:

(a) Croatian civilians with butcher knives held contests of who could

murder the most prisoners. One of the guards, Petar Brzrca, won aprrze by cutting

' See Ihja Ivanovic, Witness to Jasenovec's Helt (2002); Barry M. Lituchy,
Jasenovac and the Holocaust in Yugoslavia (2006); Vladimir Dedijer & Harvey L.
Kendall, The Yugoslav Auschwitz and the Vatican: The Croatian Massecre of the
Serbs During World War II (1992).
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the throats of 1,360 new arrivals at the camp in a single duy;

(b) Serbian mothers holding infants in their arrns were led into a fenced-in

area of the camp. As Croatian citizens outside the fences watched intently, the

gate was opened, letting in scores of starving police dogs who leaped at the babies,

tearing them to pieces before turning upon their mothers;

(c) Croatian guards and hangers-on carrying clubs and baseball bats led

Serbian boys into the woods where they forced the boys to dig a pit. Then they

bashed in the boys'heads and decapitated them. When the wind was blowing in

the right direction, parents in the Jasenovac camp could hear the high-pitched

screams of their children:

(d) Serbian women were gang-raped. When the last Croat in line had

finished with a victim he gouged out her eyes so that his was the last face she

would ever see;

(e) The only source of drinking water for the prisoners in the camp was the

polluted Sava River. Serbian adults were tied in pairs back to back and their

bellies were cut before being tossed into the river so that as they thrashed about in

extreme pain their spewing intestines would add to the pollution.

(0 Small children on a daily "soup" of grasses, weeds, insects, and polluted

river water, were speeded to painful death when caustic soda was mixed into their

meal.
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Thousands upon thousands of Serbian families had been arrested in their

homes in Croatia and taken to Jasenovac. After blocks of residences had been

"cleansed," Croatian soldiers went into the houses and looted everything that was

valuable. This taking was discriminatory and illegal under international law. It

was also part of the genocide because it deprived the Serbian victims of the

opportunity of economically reconstituting themselves as a group. The Genocide

Convention, ratified by the United States and Croatia, provides:

fG]enocide means any of the following acts committed with intent to
destroy, in whole or in part, a national, ethnical, racial or religious
group, as such:

(c) Deliberately inflicting on the group conditions of life calculated to
bring about its physical destruction in whole or in part;
Genocide Convent ion,  TS U.N.T.5.277 (1948) ,  18 U.S.C.  $  1091.

The present case is not reducible to a mere post-war looting of assets.

Rather, it is part and parcel of the crime of genocide perpetrated by the Croatian

people against their Serbian next-door neighbors. By sending the loot to the

Vatican, Croati a may have counted upon putting it out of the reach of the Serbian

victims forever so that their next-of-kin would be unable to restore the culture and

way of life of the original group. Thus was genocide completed with the knowing

and active participation of the Vatican Bank.

In the alternative, the Vatican's receipt and processing of the loot

constitutes complicity in genocide. By depriving the Serbian group of the ability
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economically to reconstitute itself, the Vatican aided and abetted genocide.

B. Loornn PnopBRTy AND THE V.qrtcex Blxr

Like other Balkan countries, Cro atia was poor at the outset of World War II.

But soon the Croatian treasury began receiving enonnous amounts of property and

rights in property. As over 600,000 Serbs and other minorities were arrested and

transported to Jasenovac, their homes were confiscated along with all their cash,

bank accounts, jewelry, paintings, gold, silver, furniture, clothing, appliances, etc.

Exact figures are unavailable and have been suppressed by the Croats.

As alleged in the 4'h Amended Complaint (atlT 154), based on U.S.

intelligence reports, Croatia transferred property and rights in property to the

Vatican during and at the end of World War Two in the amount 200 million Swiss

Francs (about 4l million in 1946 U.S. dollars, Eizenstat Report, p. 150, ER Tab 6).

At least a substantial portion of this sum, if not nearly all of it, derived from the

property and rights in property taken from the persons killed at Jasenovac. Other

property and rights in property made their quiet way to the Vatican at various

times during the war. The Jasenovac Concentration Camp was established in

August 1941. Eleven months later the IOR (Instituto per le Opere di Religione)

was founded at the Vatican, the legal precursor of the Vatican Bank. It is a

reasonable presumption whose validity will have to await discovery that the new

stream of Croatian funds helped build the Vatican Bank. It is even more likely
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